








THE WORST FoIUv OF CHAMPIONSHIP

athletic and otherwise.255 The goal of American anti-trust law is to
protect competition, not competitors.2 5 6 The sad reality for sup-
porters of non-AQ conferences and universities is that they often
are the "small dealers and worthy men," which anti-trust law is not
intended to defend.2 5 7

Finally, there is the one argument that ultimately hangs over
any discussion of the BCS and championships in college football,
both from a legal perspective and the perspective of a college foot-
ball fan. Ultimately, participation in the national championship
game is decided on the field. 2 5 8 If a team wants a chance at the
national title, they need to have a successful undefeated or at the
most one loss season against top quality competition.2 59 Achieving
this is difficult, but history has shown this to be a requirement for a
chance at the national title. It takes years to build up reputations of
football excellence, and anti-trust lawsuits are not truly effective
mechanisms for penetrating the glass ceiling of perceptions in the
eyes of poll voters.260

3. Balancing the Issues

Considering all these factors, from a business perspective, it is
arguably true that the pro competitive justifications for the BCS

255. For a discussion of AQ teams that are financially successful, see infra note
307. For a discussion of the domination of AQ universities in major bowls, see
infra note 295.

256. For a discussion of goals of U.S. antitrust law, see infra note 320.
257. See Nixon, supra note 5, at 375 (noting that U.S. antitrust laws protect

competition rather than competitors); see also United States v. Trans-Mo. Freight
Ass'n, 166 U.S. 290, 323 (1897) (using phrase "small dealers and worthy men" to
identify those left unprotected by law).

258. For a discussion of the winning records of BCS title game participants,
see supra note 194 and accompanying text. The polls and the computer rankings
are re-evaluated each week as a result of each week's games. See id. (noting weekly
adjustments of BCS rankings). If a team keeps winning and defeats quality oppo-
nents, an appearance in the national championship game is likely. See id. (listing
numerous undefeated teams which played in title game).

259. See Rodgers, supra note 8, at 291 (explaining that teams must be ex-
tremely successful to play in championship game).

260. The rise of Penn State to college football prominence is an example of a
university building its reputation on the field. For a discussion of Penn State being
denied a chance to play for a championship as an up and coming independent in
1969, see supra note 31. Later, Penn State joined the Big Ten and has since played
in two BCS bowl games. See supra note 194 (reviewing BCS game participants).
Virginia Tech is another team that went from an average program to a national
powerhouse, thanks in part to hiring and retaining coach Frank Beamer. See Frank
Beamer: Head Football Coach, HOKIE SPORTS http://www.hokiesports.com/staff/
beamer.html (last visited Apr. 12, 2012) (noting role of head coach in building
successful AQ football program).
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outweigh the anti-competitive effects of the BCS system.261 The
BCS allows for a competition between the top two teams every year,
as measured by regular season performance, for a chance to win a
national title.2 62 The BCS also creates and markets a product which
television networks will pay a premium price for.26 3 The BCS sys-
tem allows members from non-AQ conferences to participate in
BCS bowl games, including the national championship, if they can
meet the objective criteria of the BCS system.264 While the compe-
tition to get to the summit of college football is intense, competi-
tion is what the anti-trust laws are designed to protect.2 65

C. BCS as Monopolization

While market definition is always an important element in anti-
trust analysis, it is particularly important in monopolization cases.
In general, if a monopolist controls 75% or more of the relevant
market, it is established that they have a monopoly.2 66 The BCS
almost certainly satisfies the first requirement of section 2 of the
Sherman Act.2 67 However, monopoly itself is not a crime, only the
anti-competitive use of monopoly power.268

261. For a discussion of BCS antitrust vulnerability, see supra note 8 and ac-
companying text. This is of course a decision to be made by the courts. This
author is of the opinion that an anti-trust claim on the theory of a group boycott
would fail, but other commentators do not universally share this view. See id. (high-
lighting several points of view regarding viability of group boycott).

262. See National Championship Moments: 1969 Football, supra note 30 (provid-
ing one example of pre-BCS controversy). Dispute over who are the two best
teams in the rankings should be set aside, this problem predates the BCS. See id.
(exemplifying typical ranking controversy from pre-BCS area).

263. See ESPN Officially Signs Deal for BCS Games Beginning in 2011, supra note
232 (describing broadcast rights negotiation process with ESPN outbidding Fox).

264. For a review of the BCS selection procedures, see supra notes 61-80 and
accompanying text.

265. See Thomas 0. Barnett, Assistant Attorney General, Anti-Trust Division,
U.S. Department of Justice, Presentation to the Lisbon Conference on Competi-
tion Law and Economics: Competition Law and Policy Modernization: Lessons from the
U.S. Common Law Experience, Nov. 16, 2007, http://wwwjustice.gov/atr/public/
speeches/227755.htm (noting that U.S. anti-trust law focuses on protection of
completion rather than individual competitors).

266. See Sherman Act, supra note 111 (noting that possession of high degree
of market power in excess of 75% constitutes monopoly power).

267. For a review of section 2 of the Sherman Act, see supra notes 111-121 and
accompanying text. Even if the BCS has monopoly power, if the operation of the
monopoly provides objectively non-discriminatory access it would not be subject to
anti-trust liability section 2 of the Sherman Act. See Rodgers, supra note 8, at 299-
300 (noting that monopoly power by itself is not enough to establish antitrust
violation).

268. See generally United States v. Aluminum Co. of Am., 148 F.2d 416 (2d Cir.
1945) (stating that possession of monopoly power alone is not an offense under
the Sherman Act).
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Measured in terms of the television ratings, the BCS bowl
games dominate the listings of the most successful bowl games.269

While sometimes non-BCS games will attract higher ratings than a
BCS game, this largely depends on the game's participants. 270 In
college football, team selections are a driving factor in ensuring
high television ratings. 271 The BCS bowls have market power by
virtue of their conference ties and their prestige.272 The bowls use
their market power and the associated monopoly profits to attract
the best "supply" for their bowl games. 273 This, however, does not
mean the other bowl games can never compete; moreover it does
not mean that the BCS has used this market power in an exclusion-
ary fashion.274

Unless the plaintiff can prove that the BCS engaged in coer-
cion during negotiations or some other exclusionary tactics where
it used its market power as a weapon against its competitors, they
will not likely suffer liability under section 2 of the Sherman act.2 75

Section two criminalizes monopolization, not monopoly.2 76 The
BCS has arguably created a superior product consumers will pay a
premium price for, and should therefore be allowed to enjoy the
resulting monopoly profits so long as the monopoly is not retained
through anti-competitive means.277

D. BCS as Illegal Tying

Generally, the rule governing illegal tying arrangements pro-
hibits forcing buyers to accept to take a tied product they neither

269. For a discussion reviewing BCS game participants, see supra note 194.
270. For a discussion of television ratings for bowl games, see supra notes 224-

233 and accompanying text.
271. For a discussion of television ratings for bowl games, see supra note 229.
272. See Rodgers, supra note 193 (acknowledging role of prestige in generat-

ing market power of BCS bowls). The market power is no doubt connected on at
least some level to the prestige of these bowls. See id. (describing how more pres-
tigious bowls such as the Rose Bowl have greater market power).

273. See id. (noting stronger bowls attract stronger teams and conferences).
274. See supra note 69 (identifying provision for automatic qualification of

non-AQ champion). To the contrary, the current incarnation of the BCS explicitly
provides a path for non-AQ teams to participate in the BCS. See id. (describing
automatic path to BCS games for non-AQ teams).

275. See Rodgers, supra note 8, at 299 (noting BCS history may constitute
prior exclusionary conduct creating illegally obtained monopoly). While there is
no evidence of ongoing Sherman Act section 2 violations, prior "bad acts" may
create the possibility for a monopolization case. See id. (noting potential liability
for past conduct).

276. See id. (describing general approach of courts to monopolization claims).
277. See supra note 232 (noting premium price paid by ESPN for BCS broad-

cast rights).
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need nor want as a condition of purchasing a product they do
want.278 They also cannot be forced via contract to purchase a tied
product they would rather purchase separately and elsewhere. 279

In the context of the BCS, the operative question is whether it is
legal under the anti-trust laws for the BCS to tie together four BCS
bowl games for the purposes of broadcast rights negotiations.28 0

Furthermore, there are substantial differences in the TV rat-
ings, even amongst BCS bowl games.281 The Rose Bowl and the
national championship game generally attract the highest rat-
ings.2 8 2 This should conceivably lead to broadcasters paying a pre-
mium price for the right to broadcast these two particular games
when compared to other BCS games.28 3 Perhaps as a reflection of
this reality, the Rose Bowl has a separate television deal. 2 8 4

278. See Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 12 (1984)
("[T]he essential characteristic of an invalid tying arrangement lies in the seller's
exploitation of its control over the tying product to force the buyer into the
purchase of a tied product that the buyer either did not want at all, or might have
preferred to purchase elsewhere on different terms . . . . When such 'forcing' is
present, competition on the merits in the market for the tied item is restrained
and the Sherman Act is violated."). In general, there are four elements for an
illegal tying claim: two or more separate products grouped together, the seller
conditioning the sale of one product on the sale of the other, the seller having
enough economic power to force the buyer to purchase both products, and the
seller actually coerces the buyer to purchase both products. See Grow, supra note 8,
at 71-72 (reviewing four elements of illegal tying claim). The plaintiff must show
that they were forced to buy a product that she does not want. Id.

279. See, e.g., Int'l Salt Co. v. United States, 332 U.S. 392 (1947) (holding
seller with legal monopoly cannot use this power to sell product in which it lacks
such power). In this case, the specific issue was the requirement of the defendant
that those who leased its salt processing machines purchase salt from the company
as well, regardless of whether or not they wanted to. See id. at 395-96 ("Patents
confer no right to restrain use of, or trade in, unpatented salt.").

280. See id. (comparing International Salt to current issue).

281. For a discussion of television ratings for bowl games, see supra note 229
and accompanying text (outlining importance of television ratings to BCS bowl
games).

282. See id. (displaying tendency of Rose Bowl and title game to attract highest
television viewership).

283. See id. (noting some BCS bowl games are inheriently more valuable by
consistently attracting greater viewership than others).

284. See Bob Wolfley, Rose Bowl Telecast on ESPN and Only ESPN, J. SENTINEL

(Dec. 15, 2010), http://wwwjsonline.com/blogs/sports/111956529.html (noting
existence of separate television broadcast contracts for Rose Bowl prior to 2011
game). ESPN has steadily been monopolizing the market for bowl game broadcast
rights, although this is largely the result of the higher value this network places on
bowl game broadcasting. See id. (noting that by controlling more bowl game
broadcast rights ESPN parent Disney can extract higher fees from cable providers
by strengthening brand). ESPN inherited the Rose Bowl contract from its sister
network, ABC, which owned the rights through 2014. See Rudy Martzke, ABC Bun-
dles Up Rose Bowl Through 2014, USA TODAY (Aug. 4, 2004, 4:42 PM), http://www.
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Notwithstanding the above, this argument ignores the strong
pro competitive rationales behind the BCS.2 85 First of all, the BCS
arrangement creates the national title game, something that did
not exist prior to the BCS. 286 Nevertheless, it is doubtful every bowl
game would jointly agree to release conference automatic bids, cre-
ating title games without sharing of broadcast rights and
revenue.28 7

Second, by packaging the BCS bowl games together there is
less uncertainty in their value for a potential bidder.288 The process
of tying the games together increases the game's value by decreas-
ing participant-related ratings volatility.2 89 Third, the BCS itself was
the result of complex negotiations, and the tying aspects of the BCS
may have been a key requirement to secure the agreement to create
the product of a national championship game.290 Without the ty-
ing arrangement, products such as a national title game may not be
available at all.2 9' Considering the strength of the pro-competitive

usatoday.com/sports/college/football/bowls/2004-08-04-abc-rosex.htm (noting
ABC rights ownership).

285. For a review of the pro competitive benefits of the BCS, see supra notes
212-260 and accompanying text.

286. See supra note 32 (noting relative rarity of matchup between top two
teams prior to BCS era).

287. For a review of the history of the creation of the BCS, see supra notes 23-
49 and accompanying text. The process of creating the BCS was long and arduous,
and the result of almost a decade of negotiation. See id. (describing long road to
creation of national title game involving all major college football conferences).

288. For a discussion of television ratings for bowl games, see supra note 176
(reviewing ratings volatility). The BCS essentially performs the same function as a
diversified stock portfolio, where by increasing the number of stocks held, one can
decrease risk. See supra note 227 (reviewing benefits of diversification). From the
point of view of a television network, owning the broadcast rights to more major
bowl games reduces the volatility of the whole portfolio, in that if one game un-
derperforms it might be counterbalanced by another game outperforming expec-
tations. See id. (comparing ratings volitlity to stock volitility).

289. For a discussion of the relationship between bowl participants, bowl rat-
ings, and the competitive relationships of various bowls as measured by television
ratings, see supra notes 224-233 and accompanying text.

290. See Corns, supra note 8, at 198 (exemplifying that one commentator has
remarked that the same benefits of the BCS, if defined as a matchup between the
top two teams, can be achieved by merely allowing the top two ranked teams to
meet in the national championship game and letting conference tie-ins and the
free market determine the rest of the bowl matchups). However, this overlooks
the difficulty of getting conferences and Bowl games to relinquish their contrac-
tual rights, as evidenced by the development of the BCS where it took years to
secure the agreement of the Big Ten, Pac Ten, and Rose Bowl, as discussed supra
notes 32-39 and accompanying text.

291. For a review of the long and arduous history of creating a national cham-
pionship game, see supra notes 23-49 and accompanying text. History suggests that
without something like the BCS it would be difficult, if not impossible, to reliably
stage a national championship game on an annual basis between the top two teams
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benefits of the BCS and the potential beneficial aspects of the tying
arrangement for television networks, the BCS is unlikely to be held
to be an illegal tying arrangement.292

E. BCS as Output Restriction

One interesting area of potential anti-trust vulnerability in the
BCS is the conference appearance limitations.293 Under current
rules, no conference may have more than two teams in the BCS.2 9 4

This provision was likely instituted as a part of the negotiations
which created the BCS, to ensure that no single conference could
completely dominate the BCS system.295

But from a strictly legal perspective, this provision might be
suspect under the anti-trust laws as an impermissible restriction on
output.2 9 6 Theoretically, the appearance restriction prevents a con-
ference that produces a superior "product" from exploiting that su-
periority in the name of propping up a less competitive cartel
member.297 Such a restriction is unlikely to survive anti-trust

in the nation due to the large number of conflicting interests. See id. (noting years
of difficulty in creating matchup between top two teams in era before BCS).

292. For a review of the anticompetitive effects of the BCS as balanced against
the pro competitive justification of the BCS, see supra notes 192-291 and accompa-
nying text.

293. See supra note 75 (noting that no conference may have more than two
teams playing in BCS games).

294. Id.
295. For a review of the history of the creation of the BCS, see supra notes 23-

49 and accompanying text. See supra notes 214-223 and accompanying text for
explanation of argument that BCS is a carefully negotiated agreement which
makes the BCS and its pro competitive effects possible. It is not publically known
exactly that was discussed during the negotiations which created the BCS, but the
appearance restriction may have been necessary to ensure agreement amongst the
conferences. See id. (describing long road to creation of title game which is sugges-
tive of difficulty of reaching agreement).

296. Output restrictions have long been frowned upon under the anti-trust
laws. See, e.g., United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940) (inva-
liding plan by competitors to collectively remove excess production from the mar-
ket for refined gasoline); Appalachian Coals, Inc. v. United States, 288 U.S. 344
(1933) (invalidating use of group selling agent as method to limit output).

297. The behavior of OPEC over the years is a good example of how cartel
members can interact and sometimes feud. See Albert L. Danielson, Organization of
Petroleum Exporting Countries, ENCYCLOPEDIA BRYTANNICA, http://www.britannica.
com/EBchecked/topic/454413/OPEC/233528/History (last visited Apr. 13,
2012) (reviewing structure, purpose, history, and operation of oil exporting car-
tel). In the context of college football, it may not be defensible that BCS partici-
pants are paid the same amount regardless of the quality of the team or the
marketability of the team. See Corns, supra note 8, at 89 (noting that quality and
marketability of BCS participants is not tied to financial rewards of BCS
participation).
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scrutiny without a strong pro-competitive justification.2 9 8

While the anti-competitive effects are clear, the pro competi-
tive justifications are less so. The strongest argument for the BCS is
the appearance restriction was likely a part of the deal which cre-
ated the BCS in the first place, and may have been necessary to
secure the agreement which facilitated a national title game.29 9

The BCS can also make competitive balance arguments, although
these arguments are directly analogous to what was rejected in
NCAA v Board of Regents of the University of Oklahoma.300 A court
would have to decide, although it appears this might be a closer
case than some other areas of attack on the BCS.3 01

Many observers of college football would undoubtedly wonder
who would ever challenge these restrictions. It would likely be an
AQ university or an AQ conference, but why would one of the great
powers of college football bite the hand that feeds it millions of
dollars every season? It seems inconceivable, but it happened
before and it could happen again. 302

In the early 1980s, the Universities of Georgia and Oklahoma
directly challenged the NCAA in an effort to generate more reve-
nue for their football programs, despite the threat of sanctions in
all sports, not just football.3 03 They gambled, and they won.3 04 The
climate of college football over the past few years is so intensely

298. See supra note 296 (noting courts have long disfavored output
restrictions).

299. For a review of the history of the creation of the BCS, see supra notes 23-
49 and accompanying text.

300. For a review of these aspects of NCAA v. Board of Regents see supra notes
152-155 and accompanying text. There is arguably no difference between the tele-
vision appearance restrictions rejected in NCAA v. Board of Regents and the appear-
ance restrictions in the BCS, and they would not likely survive anti-trust scrutiny-
assuming the court follows the same line of reasoning-because of the similarity of
the likely justifications to those rejected in NCAA v. Board of Regents. See id. (review-
ing Supreme Court's rejection of proposed justifications for NCAA television rights
plan).

301. For a review of the pro-competitive aspects and defenses of the BCS, see
supra notes 211-260 and accompanying text. There are so many strong pro com-
petitive justifications to the rest of the BCS that if ajudge decided to invalidate the
appearance restrictions of the BCS the BCS members may decide not to radically
change a system which is generating a great deal of revenue. See id. (listing many
positive pro competitive aspects of BCS which could survive on their merits if ap-
pearance limitation is struck down by court).

302. While it at first appears to be unlikely that a BCS participant may sue the
BCS, it was also likely undreamed of in the early 1980s that member universities
would ever sue the NCAA under the anti-trust laws, as discussed supra notes 131-
148 and accompanying text.

303. See supra note 138 (noting threat of sanctions).
304. See NCAA v. Bd. of Regents of Univ. of Okla., 468 U.S. 85 (1984) (resolv-

ing case in favor of plaintiff universities).
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competitive that it is not inconceivable that a BCS university would
challenge the BCS.

For example, the University of Texas recently threatened to
leave the Big Twelve for the Pac Ten to leverage the right to estab-
lish its own television network.30 5 Ultimately, Texas was able to lev-
erage this market power to obtain a favorable revenue sharing deal
within the Big Twelve.30 6 Some "brands" in college football are so
powerful that they may feel that if they challenge the system they
might be better off attacking it and hoping, through their greater
market power, to create a more lucrative system for themselves.30 7

This process may already be happening, as the organizers of
the BCS are re-evaluating certain aspects of the BCS system.30 8

Most notably, there have been proposals to eliminate automatic

305. See, e.g., Expansion Talk Swirls for Conferences, ESPN, http://sports.espn.go.
com/ncaa/news/story?id=5251329 (last updated Jun. 6, 2010, 10:38 AM) (review-
ing rumors of conference expansion and contraction); see also Would Horns of
Plenty Exit Big Twelve? Maybe, if Eyes of Texas See More, DALLAS NEWS (Feb. 19, 2010,
1:12 AM), http://www.dallasnews.com/sports/college-sports/texas-longhorns/
20100218-Would-Horns-of-plenty-exit-Big-6392.ece (noting economics could en-
courage Texas to leave Big Twelve). Texas was ultimately able to negotiate with
the Big Twelve to gain right to create its own TV network, and proceeded to sign a
$300 million contract with ESPN. See Michael Rosenberg, University of Texas' TV
Network is a Lucrative Web of Conflicts, SPORTS ILLUSTRATED., http://sportsillus-
trated.cnn.com/2011/writers/michael rosenberg/01/20/texas.tv/index.html
(last updatedJan. 20, 2011, 4:44 PM) (commenting on implications of Texas cable
network). Not to be outdone, the University of Oklahoma is considering a similar
move. See Sooners Considering Feasibility of Own TV Network, USA TODAY (Jun. 15,
2010, 9:24 PM), http://www.usatoday.com/sports/college/football/bigl2/2010-
06-15-sooners-tv-networkN.htm (noting Oklahoma is considering creating its own
cable network).

306. See Big 12 Sets up Restrictions on Longhorn Network, USA TODAY (Aug. 1,
2011, 10:38 PM), http://www.usatoday.com/sports/college/2011-08-01-big-12-
longhorn-network-restrictions n.htm (discussing creation of Longhorn Network).
Ultimately the Big 12 granted Texas the right to create its own television network,
with conditions. After evaluating the possibility of moving to another conference,
Texas ultimately agreed to stay in the Big 12 after the Big 12 offered substantial
concessions in the area of revenue sharing. See id. (describing financial benefits to
Texas of continued Big 12 membership).

307. See Peter J. Schwartz, The Most Valuable College Football Teams, FORBES
(Nov. 20, 2007, 10:00 AM), http://www.forbes.com/2007/11/20/notre-dame-
fooball-biz-sports-cxps_1120collegeball.html (reviewing twenty most valuable col-
lege football franchises as measured by Forbes). The top ten most valuable college
football teams in 2007 were Notre Dame, Texas, Georgia, Michigan, Florida, LSU,
Tennessee, Auburn, Alabama, and Ohio State. Id. There were no Big East or ACC
teams in the top ten, but two Big Ten, one Big Twelve, and six SEC teams in
addition to Notre Dame. Id. It is perhaps ominous that most of the most valuable
football programs reside in the SEC, indicating that this conference, known for its
depth of quality football programs and enthusiastic fan base, would be the most
likely to challenge the appearance restriction in court. See id. (exemplifying eco-
nomic power of SEC).

308. See BCS Football Officials to Discuss Changes?, ESPN (Jan. 10, 2012, 11:23
AM), http://espn.go.com/college-football/story/_/id/7442352/bowl-champion-
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berths in BCS bowl games.309 If a powerful team, dissatisfied with
the results of negotiations, decided it could get more by "blowing
up" the system, an antitrust challenge might result.3 10 Should such
an antitrust challenge to the BCS prove successful, it would place
the BCS members in the difficult position of having to consider
eliminate what may have been a key element holding the BCS
agreement together in order to save the other aspects of the
system.3 1

F. Remedies

Another difficult aspect of the anti-trust analysis for the BCS is
exactly what remedy could arise out of a lawsuit. Courts ordering
anti-trust remedies certainly have broad equitable powers to force
certain conduct on parties guilty of anti-trust violations.312 But
eliminating the BCS may actually make things worse, not better, for
those who sought its destruction.313

Playoff proponents would likely argue for a judicially imposed
playoff system. While this may be beyond the realm ofjudicial com-
petency, a court could still give high-level guidance of what such a

ship-series-officials-discuss-possible-format-changes (describing possible upcoming
changes to BCS).

309. See id. (discussing proposal to eliminate automatic berths in BCS games).
310. See id. (noting importance of relative conference strength in negotia-

tions). Any changes in the BCS will undoubtedly be carefully negotiated and will
likely reflect the balance of power amongst the member conferences. See id.
(describing competing interests at play when discussing possible changes to BCS).

311. For a review of the evidence that the BCS was a carefully negotiated
agreement which might not survive if modified, see supra notes 214-218 and ac-
companying text. Eliminating certain aspects of the BCS will change the terms of
the deal which the BCS participants agreed to, and not all parties may be agreeable
to such changes. See id. (describing long development process of BCS which is
suggestive of difficult negeotation process).

312. See Ford Motor Co. v. United States, 405 U.S. 562, 577-78 (1972) ("Antitrust
relief should unfetter a market from anticompetitive conduct and 'pry open to
competition a market that has been closed by defendants' illegal restraints.'").

313. See Warmbrod, supra note 8, at 350 (acknowledging absence of non-BCS
teams from prestigious bowl games prior to BCS). Without the BCS, major college
bowl games would be free to ignore universities such as Boise State in favor of
universities with larger followings. See id. (noting BCS is required to grant bowl
game appearances to non-AQ teams which meet specified criteria). In the twenty
years prior to the formation of the BCS, 159 of the 160 participants in the four
BCS non-championship bowls (Rose, Orange, Sugar, and Fiesta) were from BCS
AQ conferences. See id. (exemplifying historical dominance of AQ conferences).
The one exception to this pattern, Louisville, would later join the Big East, a BCS
AQ conference. See id. at 351 (noting Louisville's eventual admission to Big East).
In reality, the BCS alters little from historical practice from the point of view of
non-BCS universities, as all six BCS conferences were in possession of the contrac-
tual conference tie-ins to the most prestigious bowl games. See id (noting most
prestigious bowl games historically have been played between BCS AQ schools).
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system must look like in order to survive anti-trust scrutiny. Courts
have generated similar orders before. In United States v. United Shoe
Machine Co.,3 14 the court not only enjoined certain practices found
to be anti-competitive but it also mandated specific business con-
duct on the part of the guilty defendant.31 Along those lines, a
judge could order the implementation of a playoff system which
would guarantees every conference champion a chance at the na-
tional title and a more equitable share of the revenues.

But this outcome is unlikely. First of all, imposing a college
football playoff would have massive implications for all teams which
play college football.3 16 These repercussions would extend not only
to college athletic departments, but also to student athletes who
might be forced to miss class time in order to partake in a playoff
system.317 It should also not be forgotten that football is a contact
sport, and that injuries could result in additional games.3 18 A

314. 110 F. Supp. 295 (D. Mass. 1953).
315. See United States v. United Shoe Mach. Corp., 110 F. Supp. 295 (D. Mass.

1953) (exemplifying broad remedial power of courts under anti-trust laws) affd per
curium, 347 U.S. 521 (1954). In United Shoe, the defendant controlled ninety-five
percent of the relevant market for shoe manufacturing machinery in the United
States. See id. at 297 (describing dominant market position of defendant). The
defendant engaged in several practices which were found to be anti-trust viola-
tions, notably that they refused to sell machines for making shoes and would only
lease them. See id. (identifying anticompetitive conduct at issue). The court,
among other things, ordered that at a minimum the defendant must sell their
machines at a price which made them economically competitive with leasing. See
id. (reviewing ordered remedies).

316. See Warmbrod, supra note 8, at 343-44 (reviewing common sources of
opposition to college football playoff). Commonly cited reasons to retain the ex-
isting bowl system are the abundance of postseason opportunities, interference
with the academic mission of universities, harm to communities hosting bowl
games, and a devaluation of the regular season. See id. (reviewing pro-bowl argu-
ments). See also Butch Henry, Football Playoff a Mistake?, AIKEN STANDARD (Jan. 4,
2011, 11:45 PM), http://www.aikenstandard.com/localsports/0105butch-henry-
column (discussing disruption college playoff would have on exams). Also, if the
NCAA basketball tournament is any indication, controversy over the college foot-
ball postseason will not end. See, e.g., Andy Glockner, Six Biggest Tournament Snubs,
SPORTS ILLUSTRATED (Mar. 13, 2011, 7:01 PM), http://sportsillustrated.cnn.com/
2011 /writers/andyglockner/03/13/ncaa.tournament.biggest.snubs/index.html
(reviewing questionable participant selections for 2011 NCAA basketball tourna-
ment). The selection of at-large bids for the college basketball tournament are
often controversial, and there is no indication that the same controversies would
not occur in a football playoff. See id. (typifying controversies created by NCAA
selection committees).

317. See Butch Henry, supra note 316 (exemplifying argument that playoff
would disrupt academics). Disruption to exams and academics are an often cited
example of a disruption a playoff would cause. See also Nixon, supra note 5, at 388
(suggesting that if bowl season extended further it would disrupt life of student
athletes).

318. See, e.g., Florida WR Paul Wilson Suffers Career-Ending Foot Injury, USA To-
DAY (Aug. 14, 2009, 2:13 PM), http://www.usatoday.com/sports/college/football/
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player with dreams of professional stardom may have those dreams
die due to a catastrophic injury.319 At the same time, bowl games
are vital components of many local economies, and elimination of
these games or a reduction in their importance or appeal could
have adverse economic consequences.3 2 0

A judicially imposed playoff would also be far more intrusive
than the order in United Shoe.321 An order breaking up the BCS and
mandating the creation of a playoff system would be directly analo-
gous to the breakup order later overturned in the Microsoft anti-
trust case.3 2 2 Like the BCS, breaking up Microsoft would ultimately
create more problems arguably far worse than those posed by the
alleged anticompetitive conduct.323

The typical remedy in anti-trust law is to enjoin the anti-com-
petitive practice.324 If the court finds elements of the BCS to be

sec/2009-08-14-florida-wilson-injury_.N.htm (describing career ending injury to in-
jury plagued college football player). The threat of injury is ever present in a con-
tact sport such as football. See id. (typifying career ending football injury to college
football player).

319. See, e.g., Darren Rovell, Bush is Covered Against Career-Ending Injury, ESPN
(Jan. 4, 2006), http://sports.espn.go.com/ncf/bowls05/news/story?id=2280160
(reviewing insurance purchased by star running back Reggie Bush prior to 2006
Rose Bowl game).

320. See Nixon, supra note 5, at 389 (analyzing economic consequences of
substantial changes to existing bowl system). While such policy goals are outside
the realm of anti-trust law, they are very relevant if a political solution to the BCS
controversy was attempted. Eliminating the BCS would also have a tremendous
effect on the budgets of athletic departments across the country. See id. (noting
importance of BCS revenue to universities).

321. See supra note 315 (giving overview of United Shoe).
322. See United States v. Microsoft Corp., 97 F. Supp. 2d 59, 64-65 (D.D.C.

2000) (outlining divestiture plan ordered subsequent to finding of Microsoft anti-
trust violation). After years of litigation, Microsoft was found guilty of various anti-
trust violations and the district court ultimately determined the proper resolution
was a breakup of Microsoft. Id. (outlining divestiture plan ordered subsequent to
finding of Microsoft antitrust violation). However, after further appeals en-
couraged reconsideration of issues related to remedies and the underlying case
against the defendant, this extreme measure was overturned on appeal. See United
States v. Microsoft Corp., 253 F.3d 34, 104 (D.C. Cir. 2001) (reversing district court
judgment due to inadequate evidentiary inquiry into possible remedies, insuffi-
cient explanation of factual justifications for ordered remedy, and subsequent
reevaluations of scope of liability).

323. For a discussion of the college football national championship prior to
the era of the BCS, see supra notes 34-36 and accompanying text. Few college
football fans would welcome a return to the days of split national titles. See id
(discussing problems with pre-BCS status quo).

324. See United States v. United Shoe Mach. Corp., 110 F. Supp. 295 (D. Mass.
1952) (exemplifying practice of enjoining specific anti-competitive practices) affd
per curium, 347 U.S. 521 (1954). The BCS, if found liable under the anti-trust laws,
could simply modify its operation in such a way as to escape further scrutiny with-
out fundamentally altering the nature of the deal. See id. (typifying case where
breakup order was not found to constitute appropriate remedy). This has been
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anti-competitive, these elements might be stripped away while leav-
ing the basic structure in place. Alternatively, in the face of adverse
judgment the BCS might revise its procedures to eliminate the anti-
competitive practice without fundamentally altering the balance of
power which prompted the antitrust lawsuit.3 25 For those who wish
to see the end of the BCS, this would accomplish nothing. But if
the challenge came from within the BCS, the lawsuit might accom-
plish the aims of furthering the economic interest of some of the
more powerful programs.3 2 6

Destroying the BCS completely could have far reaching conse-
quences, for both AQ and non-AQ universities and conferences. It
would mean a return to the split national titles and disputed cham-
pionships so common in the era before the BCS.3 27 It would also
make it even harder for the non-AQ teams to compete in the ever-
growing collegiate arms race.3 2 8 By eliminating the BCS selection

identified as an advantage of the BCS system. See Schmit, supra note 8, at 245-46
(identifying adaptability of BCS to changing realities on field and in marketplace
as strength of BCS). Indeed, the BCS has changed in response to both controversy
and market demands in the past. In 2004, the system was changed to increase the
importance of the human polls in response to criticism. See supra note 97 (review-
ing changes to BCS following 2003 split national championship), In 2006, a na-
tional title game was added, increasing the number of available at-large bids and
expanding access for all teams, including deserving non BCS teams. See supra note
46 (noting creating of fifth BCS game for dedicated national title game). For a
discussion of the evolution of the BCS from 1998 to present, see supra notes 39-49
and accompanying text.

325. See supra note 10 (reviewing key cases of national football league anti-
trust litigation and subsequent history). The settlement negotiations following the
NFLPA anti-trust litigation ultimately resulted in the NFL CBA of 1993. See id.
(reviewing eventual outcome of late 1980s and early 1990s professional football
antitrust litigation).

326. See supra note 306 (outlining concessions obtained for Texas from Big
12). The University of Texas was able to use the threat of leaving the Big 12 to
obtain substantial concessions from the Big 12. See id. (noting stronger position of
Texas after threatening to leave). Another university could possibly use the threat
of an antitrust lawsuit to demand changes in the BCS favoring itself or its confer-
ence. See id. (exemplifying the usefulness of leverage in college althletics business
negeotiations).

327. For a discussion of the chaos of the pre-BCS era championships, see
supra notes 23-33 and accompanying text.

328. See Peter J. Schwartz, The Most Valuable College Football Teams, FORBES
(Nov. 20, 2007, 10:00 AM), http://www.forbes.com/2007/11/20/notre-dame-
fooball-biz-sports-cx ps_1120collegeball.html (reviewing twenty most valuable col-
lege football franchises as measured by Forbes). Aside from Notre Dame, all of the
twenty most valuable college football teams are from BCS conferences. See id. (list-
ing most valuable college football programs). These economic disparities are only
exacerbated by the fact that BCS conferences have very lucrative conference level
television deals which are not shared with non-BCS conferences. See Grow, supra
note 8, at 84 (noting that Big Ten collected $242 million annually for its broadcast
rights, while the least valuable BCS conference broadcast rights, those of the Big
East, are worth $33 million per year).
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guidelines, no major bowls could be forced to take the small confer-
ence teams of college football.329 These revenue streams would be
closed to them.330

From a certain point of view, a return to the "bad old days"
might not be seen as a bad thing.3 3' Ironically, as non-AQ teams
become successful they are often invited to join AQ conferences.332

Most notably this happened with Utah, TCU and Boise State, who
will be joining BCS AQ conferences in the near future.333 Once
outsiders, their play on the field has earned them a place at the
table. As the number of college football programs expands, invaria-
bly the number of top-level teams would likely expand as well. 3 3 4

With or without the BCS system in place, successful teams will likely
find their way into AQ conferences.

The history of the Fiesta Bowl itself is instructive to how non-
AQ teams, in an environment with or without the BCS, could re-
spond to the perceived injustice forced upon them by the system.335

329. See supra note 99 (addressing issues of marketability and at large berths
in BCS bowls). These teams are generally less attractive to bowl games and are
often "snubbed" in favor of teams which may arguably be less deserving athletically
but which were more marketable. See id. (reviewing importance of marketability in
at-large team selection).

330. See supra note 194 (acknowledging uneven revenue distribution still dis-
tributes large amounts of revenue to non-AQ conferences). The BCS revenue dis-
tribution, while inequitable, could be construed as better than no revenue at all.
See id. (noting non-AQ schools and conferences still receive BCS revenue).

331. See McClelland, supra note 4, at 213 (claiming BCS creates and perpetu-
ates caste system in college football). Cutthroat competition may be more desira-
ble for a rising college football power than the "two tier" system perpetuated by the
BCS. See id. (setting forth argument that increased competition would improve
college football).

332. Utah and TCU are excellent examples of this trend. See supra notes 82-
84 (noting Utah and TCU will join BCS conferences in near future).

333. See id. (exemplifying move of successful non-AQ programs to AQ
conferences).

334. See supra note 25 (noting increase in number of bowl games). FBS Col-
lege Football, as evidenced by the increase in the number of bowl games, is a
growing market. See id. (noting growth in number of bowl games is exceeding
supply of bowl-worthy teams).

335. See Fiesta Bowl History, TICKET CTY, http://www.ticketcity.com/bowl-
game-tickets/fiesta-bowl-tickets/fiesta-bowl-history.html (last visited Apr. 13, 2012)
(recounting history of Fiesta Bowl). The Fiesta Bowl, first played in 1971, has a
colorful history, one which is instructive of the politics that often are behind the
bowl system and the selection of teams for the bowl games. See id. (recounting
history and development of Fiesta Bowl). The Western Athletic Conference
("WAC") was growing frustrated with its members being left out of existing major
bowl games. See id. (describing circumstances of WAC at time of creation of Fiesta
Bowl). As a result, it helped create the Fiesta Bowl to provide its members with an
automatic berth in a bowl game. See id. (identifying intitial purpose of Fiesta
Bowl). The Fiesta Bowl was a great success, so much so that in time the bowl's tie
in with the WAC disappeared in favor of creating more lucrative matchups, such as
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The Fiesta Bowl was born out of the frustrations of a conference
with members who were denied chances to play in a major bowl
game.3 36 Rather than accept the status quo, the slighted confer-
ence instead found a partner to create a premier bowl game of its
own.33 7 Even within the confines of the BCS, the Mountain West
Conference was making a play to become a seventh AQ confer-
ence.338 While this attempt failed, these approaches are perhaps
the best way for universities to build the foundations to one day
compete for a national title under the BCS system.339

V. CONCLUSION

The BCS truly is the best form of college football champion-
ship system that has been tried so far. While many sports fans
would undoubtedly prefer a playoff, the anti-trust laws are unlikely
to offer a remedy which would produce one.3 4 0 While anti-trust at-
tacks on the BCS from non AQ conferences, non AQ universities or
state attorney generals are unlikely to be successful, even if they
were they would likely only succeed in destroying or modifying the

the 1986 "national title game" between Penn State and Miami. See id. (exemplify-
ing success of new bowl game).

336. See id. (outlining history of Fiesta Bowl dating back to 1970s).
337. See id. (diagraming method in which teams were chosen to play in Fiesta

Bowl).
338. See supra notes 81-96 (outlining path to conference AQ status). This at-

tempt was a failure, but it does indicate that there is a viable path for non-AQ
universities and conferences to compete. See id. (reviewing theoretical path for
conference to gain AQ status). The path to become an AQ conference remains
open for all non-AQ conferences. Id. For a discussion of the Mountain West's
quest to become an AQ conference, see supra notes 86-88 and accompanying text.

339. See Corns, supra note 8, at 172 (describing early 1990s conference re-
alignment). Conferences rise and fall with the times. See id. (using Southwest Con-
ference as example of trend of shifting power in college football). At one point,
the Southwestern Conference was dismembered with the four strongest members

joining the Big Twelve and the four weakest being forced to join less prestigious
conferences without AQ status for the BCS or its predecessors. See id. (describing
end of Southwest Conference).

340. See, e.g., United States v. Microsoft Corp., 253 F.3d 34, 104 (D.C. Cir.
2001) (reversing district court judgment due to inadequate evidentiary inquiry
into possible remedies, insufficient explanation of factual justifications for ordered
remedy, and subsequent re-evaluations of scope of liability). Judicial imposition of
a playoff system in college football presents the same difficulties encountered
when the judiciary attempted to force the breakup of the software giant Microsoft
in the late 1990s. See id. (reviewing problems with Microsoft breakup order). Al-
though the district court which tried the Microsoft case found that Microsoft had
violated the anti-trust laws and ordered the breakup of the company to foster in-
creased competition, this order was reversed on appeal once it became apparent
that the nature of the relevant market a breakup of Microsoft would do more harm
than good. See id. (exemplifying case where ordered remedy would not help
consumers).
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current system without building something new and better to re-
place it.341 A challenge from within the BCS, aimed at eliminating
automatic berths or appearance restrictions is more likely to be suc-
cessful, and would likely come from a powerful team or conference
looking to enhance its bargaining position within the cartel.3 4 2

Eliminating the BCS would produce an even more lop-sided
playing field between the haves and have-nots in college football
compared with what now exists. 3 4 3 Without the objective require-
ments of the BCS guaranteeing non-AQ teams a seat at the table,
these teams can be shut out of the major bowl games.3 4 4 This
would only serve to exacerbate the revenue differential between
these universities and more established football programs, creating
greater competitive imbalance. For teams in the position of a Boise
State, getting rid of the BCS would make things worse, not
better.3 45

Coming full circle, as the BCS is the best form of champion-
ship except all others which have been tried perhaps it is best for
playoff proponents to resort to the best form of government except
for all that have been tried and bring about a playoff system
through lobbying and public relations efforts.346 The antitrust laws

341. For a discussion of the difficulties of remedies in the case of a successful
anti-trust challenge to the BCS, see supra notes 312-340 and accompanying text.
Antitrust laws are far more adept at destroying then they are at creating. See, e.g.,
Microsoft, 253 F.3d at 104 (providing example case of antitrust outcome which
would reduce economic utility for all). Merely sweeping aside the BCS will not
necessarily create conditions conducive to the creation of a playoff system or a
more inclusive bowl system, as evidenced by the difficulty in creating the BCS in
the first place, as discussed supra notes 21-49 and accompanying text.

342. See supra note 326 (noting use of leverage by major college football pro-
gram to obtain favorable treatment from conference).

343. See supra note 313 (noting that 159 of 160 participants in four BCS bowls
prior to the formation of BCS were from AQ conferences). Before the BCS, bowl
games were free to ignore what today are non-AQ teams when awarding bowl bids,
as was the case before the BCS. See id. (noting dominance of current AQ schools in
number BCS bowl game appearances). The BCS system at least allows non-AQ
teams to receive some of the riches which might otherwise only go to established
college football powers who are presently in AQ conferences. See id. (exemplifying
historical exclusion of non-AQ schools from premier bowl games).

344. For a review of how non-AQ teams have an objective road to BCS appear-
ances, see supra notes 69-70 and accompanying text.

345. See BCS, Alliance, & Coalition Games Year by Year, BCS FooTBALL, http://
www.bcsfootball.org/news/story?id=4809942 (last updated Feb. 10, 2011, 5:01 PM)
(reviewing Boise State appearances in BCS games). Boise State has played in two
BCS games, once as an automatic qualifier and once as an at-large bid. See id.
(noting BCS has greatly benefitted Boise State in terms of number of major bowl
appearances). The system is working for them about as well as it can for a non-AQ
team. See id. (noting Boise State has consistently appeared in BCS games).

346. See Grow, supra note 8, at 66-67 (describing formation, efforts, and par-
tial success of Presidential Coalition). In previous years a group of non-AQ confer-
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are not likely to bring the type of change that BCS critics would like
to see. 3 4 7 Things may not be perfect, but the system, as it stands
now, works out fairly well for all involved. Why mess up a good
thing?

ences banded together to form the Presidential Coalition for Athletics Reform
("Presidential Coalition"), seeking to compel the BCS to modify its selection pro-
cedures. See id. (describing efforts of the Presidential Coalition). The Presidential
Coalition ultimately persuaded Congress to become involved, with both the House
and Senate Judiciary Committees holding hearings in 2003. See id. (identifying
results of efforts of Presidential Coalition). Shortly thereafter, the BCS instituted
reforms including formally including non-BCS conferences in the BCS organiza-
tion and providing an easier path to an automatic berth for non AQ teams. See id.
(referring to reforms which ultimately resulted). Some BCS critics continue to
pursue this avenue for reform. See, e.g., Our Purpose, PLAYOFF PAC, http://www.
playoffpac.com/about/Default.aspx (last visited Apr. 13, 2012) (typifying effort at
political reform of BCS). -

347. For a discussion of the difficulties of determining the appropriate rem-
edy in a successful anti-trust challenge to the BCS, see supra notes 312-339 and
accompanying text.
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